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2. When does the Statute of Limitations begin to 


run against the seller where the terms of sale are 2% 


30 days — net 60? 


3. Where a foreign corporation is not subject to 
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benefit of the District of Columbia Statute of Limitations 
as to claims arising out of transactions occurring in the 
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For The District Of Columbia Circuit 


No. 15,993 


CURTIS BROTHERS, INC., 
Appellant, 


THOMASVILLE CHAIR COMPANY, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the United States District Court for the 
District of Columbia from an order dated July 14, 1960, granting defend- 
ant's Motion for Summary Judgment. (J.A. 36) 
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Appellant -'defendant, hereinafter called defendant, was sued by 
appellee - plaintiff, hereinafter called plaintiff, for $5,596.05 for goods 
sold and delivered. (J.A.2) Asa defense, defendant claimed benefit 
of the Statute of Limitations. (J.A. 5) Defendant filed a Counterclaim 
against the plaintiff for $15,000.00 damages as a result of fraud practiced 
on defendant over the years by the plaintiff through its agent, Sam Harris. 
(J.A.5) Plaintiff answered the Counterclaim and among other defenses, 
plaintiff claims the benefit of the Statute of Limitations as a defense to 
the Counterclaim filed by defendant. (J.A. 6) Thereafter, plaintiff filed 
a Motion for Summary Judgment on the Complaint and a Motion for Sum- 
mary Judgment on the Counterclaim. (J.A. 6) Both Motions were 
granted by order of the Court made on July 14, 1960. (J.A. 36) This 
appeal is from the Order granting Summary Judgment to the plaintiff 
on the Complaint and against defendant on its Counterclaim. (J.A. 36) 
This Court has jurisdiction of this appeal under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Plaintiff, a foreign corporation, not subject to service of process 
in the District of Columbia, filed a complaint for goods sold and delivered 


against defendant, a corporation doing business in the District of Colum- 


bia and subject to service therein. (J.A. 4) As an answer to the com- 
plaint, defendant claimed the benefit of the Statute of Limitations. 
(J.A. 5) Defendant filed a Counterclaim against plaintiff for fraud 
practiced by plaintiff on defendant for a period beginning about 1938 
and continuing thereafter. (J.A.5) Plaintiff filed a Motion for Sum- 
mary Judgment on the Complaint and a Motion for Summary Judgment 
on the Counterclaim. (J.A. 6) A hearing was held thereon wherein 
plaintiff's version of the terms of sale — 2% 30 Days — Net 60 — was 
accepted by the Court, and defendant's version was rejected, and the 
Motion for Summary Judgment on the Complaint was granted by the 
Court on the ground the Statute of Limitations was no defense to the 
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plaintiff's claim. (J.A. 36) The Court also granted the Plaintiff's 
Motion for Summary Judgment on the defendant's Counterclaim on the 
ground the Statute of Limitations was a good defense for the|plaintiff 
against defendant's Counterclaim. (J.A. 36) Defendant appeals from 
the Order granting plaintiff's Motions for Summary Judgment. 


STATUTES AND RULE INVOLVED 


D. C. Code, Sec. 12-201: 


No action shall be brought for the recovery of lands, 
tenements, or hereditaments after fifteen years from the 
time the right to maintain such action shall have accrued; 
nor on any executor's or administrator's bond after five 
years from the time of the right of action accrued thereon; 
nor on any other bond or single bill, covenant, or other in- 
strument under seal after twelve years after the accruing 
of the cause of action thereon; nor upon any simple contract, 
express or implied, or for the recovery of damages for any 
injury to real or personal property, or for the recovery of 
personal property or damages for its unlawful detention 
after three years from the time when the right to maintain 
any such action shall have accrued; nor for any statutory 
penalty or forfeiture, or for libel, slander, assault, battery, 
mayhem, wounding, malicious prosecution, false arrest, or 
false imprisonment after one year from the time when the 
right to maintain any such action shall have accrued; and no 
action the limitation of which is not otherwise specially pre- 
scribed in this section shall be brought after three years 
from the time when the right to maintain such action shall 
have accrued: PROVIDED, That if any person entitled to 
maintain any of the actions aforesaid shall be at the time 
of the accruing of such right of action under twenty-one 
years of age, non compos mentis, or imprisoned, suc 
person or his proper representative shall be at liberty 
to bring such action within the respective times in this 
section limited after the removal of such disability, ex 
cept that where any person entitled to maintain an action 
for the recovery of lands, tenements, or hereditaments, or 
upon any instrument under seal, shall be at the time such 
right of action shall accrue under any of the disabilities 
aforesaid, such person or his proper representative, ex- 
cept where otherwise provided herein, may bring such 
action within five years after the removal of such dis- 
ability, and not thereafter. (Mar. 3, 1901, 31 Stat. 1389, 
ch. 854, sec. 1265; June 30, 1902, 32 Stat. 542, ch. 1329.) 
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Rule 56(c) Federal Rules of Civil Procedure: 


Summary Judgment; Motion and Proceedings Thereon. 


The motion shall be served at least 10 days before 
the time fixed for the hearing. The adverse party prior 
to the day'of hearing may serve opposing affidavits. The 
judgment sought shall be rendered forthwith if the plead- 
ings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is en- 
titled to a judgment as a matter of law. A summary 
judgment, interlocutory in character, may be rendered 
on the issue of liability alone although there is a genuine 
issue as to the amount of damages. (As amended Dec. 27, 
1946, eff. March 19, 1948.) 


STATEMENT OF POINTS 


1. There was a genuine issue of fact presented by conflicting 
versions of the terms of credit. On a Motion for Summary Judgment, 
it was error for the Court to accept plaintiff's version thereof. 


2. Where credit terms are 2%, 30 Days — Net 60, the Statute of 
Limitations begins to run against the seller from the date of invoice or 
at the end of the discount period. 


3. Defendant was entitled to a trial to determine when the Statute 
of Limitations starts to run between the parties notwithstanding plain- 
tiffs claimed the terms of sale — 2% 30 Days — Net 60 — added sixty 
days to the period that would have applied in the event plaintiff had not 
printed 2% 30 — Net 60 on its invoices. 


4. A foreign corporation not subject to service of process in the 
District of Columbia cannot claim the benefit of the District of Colum- 
bia’s Statute of Limitations. 


SUMMARY OF ARGUMENT 


1. A Motion for Summary Judgment should not be granted where 
the terms of credit are in dispute between parties to sale and the dispute 
has to be resolved in order to grant Summary Judgment. In order to 
grant the plaintiff's Summary Judgment it was necessary for the Court 
to apply the Statute of Limitations against defendant. This could not be 
done until the dispute over terms of credit was settled. The Court settled 
this dispute by accepting plaintiff's version and rejecting defendant's 
version. This dispute was not subject to summary determination by 
the Court but demanded a trial. (J.A. 35) 


2. The terms of sale are ambiguous and the true meaning thereof 
is not readily apparent. The Court erred when it undertook to interpret 
the meaning the credit terms had as to transactions between the parties. 
(J.A. 35) 


3. Foreign corporations not subject to service of process in the 
District of Columbia are not entitled to the benefit of the District of 


Columbia's Statute of Limitations. 


ARGUMENT 
I 


The official transcript shows that plaintiff and defendant presented 
different views on the meaning of the credit terms extended by the plain- 
tiff to the defendant, and that the Court elected to determine the meaning 
of the language in the invoice. (J.A. 35) This was not proper on a Motion 
for Summary Judgment as clearly appears from the case of Martin v. 
Sumpter, Munic. Ct. App. D.C., 64 A.2d 425 (1949), cited and relied upon 
by plaintiff in page 2 of his answer to Defendant's Memorandum on Ap- 
plication of Statute of Limitations, which states as follows: 

"The invoices accompanying the goods contained the pro- 
visions 'Terms, 8/10 EOM', which Strauss testified he 


had explained to appellee and meant that an 8% discount 
would be allowed if the bill was paid before the 10th of 
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the month following the transaction. He also said that 
this meant that the goods were to be paid for by the 10th 
of the month after the sale and that this represented the 
usage of the trade. Appellee denied knowing of any such 
usage and also denied that the goods had been sold to her 


on such basis. 
. * * 


"It does not follow, however, as a matter of law, that ap- 
pellant was entitled to recover the price of the goods at 
the time suit was brought. While under the Uniform Sales 
Act, in effect in the District of Columbia, delivery of goods 
and payment of the price are ordinarily concurrent condi- 
tions, yet the Act recognizes that parties may make any 
terms they will.1 Here the version of the transaction 
given by each of the parties was that the sales were made 
on credit and the only difference related to the terms of 
such credit. The rule is that until the term of the credit 
has expired the buyer is not obligated to pa 2 It was ap- 
pellee’s testimony that this credit was to continue so long 
as each dress or other article remained unsold. 

* * * 

"We conclude, therefore, that the case should be remanded 
for a new trial with instructions to the trial court to con- 
strue the transactions between the parties as sales and to 
determine the question of fact whether appellant's or appel- 
lee’s version of the time for payment is to be accepted, and, 
also, if appellee's version is accepted, whether under all 
the circumstances of the case, a reasonable time for the 
payment of the goods had expired when suit was commenced 


This case,which plaintiff clearly recognizes to be the law, shows 
that the trial court in the instant case as well as the Martin case must, 
where the terms of credit are in dispute, determine the question of fact 
as to whether plaintiff's or defendant's version is to be accepted. The 
existence of this question of fact justifies the denial of a Summary Judg- 


ment and prohibits the summary determination of the fact by the Court 


on a hearing for Summary Judgment, as was done in the instant case. 
(J.A. 35) 


ee 


U.S. Code 28-1302, 2 Williston, Sales, Sec. 448. 


1 
2 Tatum v. Ackerman, 148 Cal. 357, 83 P. 151, 3 L.R.S.N.S. 908, 113 Am. St. 


Il 


In a case involving credit terms similar to those presented by the 
instant case, the Louisiana Court of Appeals on May 2, 1932 ruled that 
the cause of action accrues at the end of the discount period. Madison 
Lumber Co. v. Estrada, 19 L.App. 566, 141 So. 431, on page 432 states 
as follows: 


"Counsel for plaintiff concedes that the above quoted 
law establishes a prescriptive period of three years on 
open accounts, and that ordinarily plaintiff's action on 
each particular item claimed would be barred by the 
lapse of such a period from the time of the purchase 
of the material, but argues that an unusual circumstance 
existing here prevents the application of this general 
principle of law. He points out that the terms on which 
defendant purchased the materials were shown to be 5 
per cent. ten days on sand and gravel and on plastering 
material 7 per cent. ten days or 5 per cent. by the fif- 
teenth of the following month, the net amount becoming 
due on the first of the month following the expiration of 
the last possible discount period, and he fixes the date, 
according to the testimony of the credit manager of the 
plaintiff company, as October 1, 1927." 


"It is clear the prescriptive period begins to run 
from the accrual of the cause of action. Now the pur- 
chase price for the materials became due and exigible 
on the last day on which the defendant could take ad- 
vantage of the discount period, i.e., September 15, 1927. 
When that date arrived, surely the whole claim became 
due and plaintiff's cause of action came into existence 
and could have been asserted at that time in the absence 
of a special agreement to the contrary." 


The policy in the District of Columbia against extension of the 
Statute of Limitations by implication demands that any written effort 


by the parties to waive the application of the Statute of Limitations be 
clear and unequivocal. Where there is doubt the courts as/a matter of 
policy are bound to apply the Statute so as to bar the claim in the short- 
est possible time. This proposition is supported by Schupp v. Taendler, 
81 U.S. App. D.C. 59, 154 F.2d 849, 850 and Munter v. Lankford, 127 F. 
Supp. 630, Aff. 98 U.S. App. D.C. 116. 
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The counterclaim is not barred by the Statute of Limitations 
because the counter-defendant is a foreign corporation not subject 
to service of process in the District of Columbia and cannot avail it- 
self of the benefits of the District of Columbia's Statute of Limitations, 
particularly where the cause of action arises from business transacted 


in the District of Columbia. 


Section 12-205 D.C. Code, 1951, is not applicable to foreign cor- 
porations. The use of the words "a person”, "a resident", "he", “him- 
self”, indicate that Congress thought of people and not corporate entities 
when it passed H.R. 9835, which became 31 Stat. 1389, ch. 854, sec. 1269, 
March 3, 1901, which without change appears now in the current D.C. Code. 


To apply this to foreign corporations would be unreasonable and a rejec- 


tion of the recognized majority rule which is set forth in 23 Am. Jur. 116, 
which provides: 


| a foreign corporation is entitled to the benefit of 

the statute if it has placed itself in such a position within 
the state as to render it amenable to personal service of 
process of its courts . . . When a cause of action accrues, 
the statute commences to run if, and not until, the corpora- 
tion has a person within the state upon whom process to 
commence the suit may be served, and it will continue to 
run during such time, and such time only, as the corpora- 
tion remains thus amenable to process, and will cease to 
run when it withdraws its agents upon whom process can 
be served.” 


The minority rule which is even more harsh in limiting the use of 
the statute of limitations by foreign corporations provides that: 


” |. . even though a foreign corporation is transacting 
business in the state, has property and general agents 
there, and is amenable to service of process within the 
state, the ‘statute of limitations will not run in its favor." 
(23 Am. Jur. 117) 
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The United States Court of Appeals for the District of Columbia 
has not as yet considered the application of the Statute of Limitations 
to foreign corporations not subject to service of process within the 
District of Columbia. The case of Adams v. Frank, 94 U.S. App. D.C. 
174, 213 F.2d 198, involved a non-corporate defendant with a contract 
executed in California in 1946. Defendant first moved to the District in 
1951. Under these circumstances the Court held the statute| was not 
tolled. 


The majority rule serves to protect citizens of a jurisdiction by 
depriving foreign corporations of the benefit of the Statute of Limitations. 
No jurisdiction has required its citizens to pursue a foreign corporation 
to the State in which it was chartered in order to litigate claims arising 
from transactions within the citizens’ home ground. The District of 
Columbia should provide’ its citizens this protection. 


CONCLUSION 


The Court committed error in granting the Summary Judgments 
herein and the decisions thereon should be reversed with the claims set 


forth in the Complaint and Counterclaim remanded to the trial court for 


a trial on their merits. 


Respectfully submitted, 


HARRY E. TAYLOR, JR. 
ROBERT S. ERNST 


600 F Street, N.W. 
Washington 4, D. C. 


Attorneys for Appellant 


Of Counsel: 


TAYLOR & WALDRON 
600 F Street, N.W. 
Washington 4, D. C. 
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Complaint for Goods Sold and Delivered, Filed 
December 2, 1959 decease ye 


Plaintiff's Exhibit A - Statement 


Summons, Filed December 2, 1959 = : 7 


U.S. Marshal's Return of Service Showing Service on 
December 10, 1939, and Filed December 15, 1959 


Answer and Counterclaim, Filed December 21, 1959 
Answer to Counterclaim, Filed January 11, 1960 
Motion for Summary Judgment on the Complaint, 
and Motion for Summary Judgment on the 
Counterclaim, Filed March 18, 1960 : 
Plaintiff's Exhibit A -- Affidavit of Thomas A. Finch, Jr. 


Plaintiff's Exhibit A-1 -- Letter from Harry E. Taylor, Jr. 
to Thomasville Chair Co. dated December 6, 1956 


Plaintiff's Exhibit B -- Affidavit of Sam P. Harris 


Plaintiff's Exhibit C -- Invoice and Statement dated 
November 14, 1956 . 4 5 , + 5 


Opposition to Motion for Summary Judgment on the 
Complaint and to Motion for Summary Judgment on the 
Counter-claim, Filed March 24,1960 . . . .- 

Affidavit of Charles W. Curtis, Filed April 18, 1960 


Excerpts from Transcript of Proceedings on Motions for 
Summary Judgment, held April 27, 1960 P 


Order Granting Plaintiff's Motion for Summary Judgment, 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOMASVILLE CHAIR COMPANY 
Thomasville 
North Carolina, 

Plaintiff x 

vs : CIVIL ACTION NO. 3392-'59 

CURTIS BROS., INC. 
2041 Nichols Avenue, S. E. 
Washington, D.C. 

Defendant 


RELEVANT DOCKET ENTRIES 
Proceedings 


Complaint, appearance, Exhibit A, filed. 


Answer of deft to complaint; counter-claim; Jury 
Appearance of Taylor & Waldron 


Answer of pltff to counter-claim 
Calendared (N) 


Motion of pltff for summary judgment on complaint & counter- 
claim; Statement of facts; P&A; Exhibits 1, 1A & B. 


Opposition of deft to motion for summary judgment on 
complaint & cross-claim. 


Affidavit of Charles W. Curtis; Exhibit. 
Supplemental memorandum of pltf; exhibits (5). 


Motion for summary judgment on complaint argued and taken 
under advisement. Youngdahl, J. 


Motion for summary judgment on counter-claim argued and 
taken under advisement. Youngdahl, J. 


Memorandum of deft on application of statute of limitations 
to bar recovery on complt and counterclaim. 
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Date Proceedings 

1960 | 

May 9 Answer by pltff to defts’ memorandum on application of 
statute of limitations 


May 9 Reply of deft to answer by pltff to memorandum on application 
of statute of limitations 


July 14 Order granting pltff’s motions for summary judgment. 
Youngdahl, J 


July 25. Supersideas Bond on appeal by deft. in sum of $6,000.00 with 
Indemnity Insurance Co. of North America. Approved; 
additional bond of $2000.00 be filed 7-26-60. (FIAT) 
Youngdahl, J- 


July 26 Supersedeas undertaking by deft in sum of $2,000.00 with 
Indemnity Insurance Co. of North America approved & filed 
as per instruction of Judge Youngdahl, 7-25-60 


Aug. 9 Notice of appeal by deft. from order of 7-15-60 

Aug. 15 Statement of deft. of points on Appeal 

Aug. 15 Designation of Record on appeal by deft. 

Sept. 16 Record on appeal delivered to U. S. Court of Appeals 


[Filed December 2, 1959] 
COMPLAINT FOR GOODS SOLD AND DELIVERED 


-LAINT FOR “SS se 
Plaintiff, Thomasville Chair Company, sues the defendant, Curtis 


Bros., Inc., as follows: 


z. Plaintiff is a corporation incorporated under the laws of the 
State of North Carolina, and defendant is a corporation incorporated 
under the laws of the State of Delaware. The matter in controversy 


exceeds, exclusive of interest and costs. the sum of Three Thousand 


Dollars ($3,000.00). 

2. Defendant owes plaintiff Five Thousand Five Hundred Ninety- 
six Dollars and Five Cents ($5,596.05) for goods sold and delivered by 
plaintiff to defendant, at defendant's request, between October 5, 1956 
and January 7, 1957, as set forth in a statement hereto annexed as 
Exhibit A. 
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Wherefore plaintiff demands judgment against defendant for the 


sum of Five Thousand Five Hundred Ninety-six Dollars and Five Cents, 
interest and costs. 
/s/ R.S. Smethurst 


Raymond S. Smethurst 
Attorney for Plaintiff 
1511 K Street, N. W. 
Washington, D.C. 


PLAINTIFF'S EXHIBIT A 


STATEMENT 
Merchandise as per Invoices Rendered 


Terms of Sale - 2% 30 Days - Net 60 


AMOUNT BILLED INVOICE DATE DUE DATE 
1956 1956 
$2,773.50 October 5 December 4 


51.00 October 5 December 4 
430.10 October 10 Finch Furn. December 9 
726.00 October 19 December 18 

1,059.75 October 24 December 23 
33.00 October 24 December 23 
86.10 October 25 Finch Furn. 

8.60 October 30 Finch Furn. 


77.00 November 19 
93.50 November 23 


160.50 December 10 Finch Furn. 
1957 
97.00 January 7 


$5,596.05 
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[Recv'’d. U.S. Marshal Dec. 2, 1959] 
SUMMONS 
To the above named Defendant: 
You are hereby summoned and required to serve upon Raymond 

S. Smethurst, plaintiff's attorney, whose address is 1511 K Street, N.W., 
Washington, D.C. an answer to the complaint which is herewith served 
upon you, within 20 days after service of this summons upon you, exclu- 
sive of the day of service. If you fail to do so, judgment by default will 
be taken against you for the relief demanded in the compiaint. 


/s/ HARRY M. HULL, 
Clerk of Court 


a 


Date: Dec. 2, 1959 (Seal of Court) 


* * 


[ Filed December 15, 1959] 
U.S. MARSHAL'S RETURN OF SERVICE 


UNITED STATES OF AMERICA 
District of Columbia 


I hereby certify and return that I served the annexed Summons & 
Complaint on the therein-named Curtis Bros. Inc., by handing to and 
leaving a true and correct copy thereof with Mr. Harry Curtis, Agt. 
authorized to accept same personally at 2041 Nichols Ave., S.E. in the 
said District at 11:30 p.m., on the 10th day of Dec. 1959. 


/s/ Charles H. Ward, Jr. 
United States Marshal 


* * 


[ Filed December 21, 1959] 


ANSWER 
FIRST DEFENSE 
The Complaint fails to state any claim upon which relief can be 
granted. 
SECOND DEFENSE 
The claims are barred by the statute of limitations. 
COUNTERCLAIMS 
1. Thomasville Chair Company through its agent, Sam Harris, 
fraudulently misrepresented to Curtis Bros. Inc., for a period commenc- 
ing on or about 1938 and thereafter that the price paid by Curtis Bros., 
Inc. to Thomasville Chair Company was the same as all of their com- 
petitors within the District of Columbia, whereas in fact the said Thomas- 
ville Chair Company through its agent, Sam Harris, granted a five (5%) 
per cent discount to certain competitors of Curtis Bros. Inc., which if 
it had been known to Curtis Bros. Inc., would have prevented the latter 
from purchasing the products of Thomasville Chair Company unless the 
concealed discount had been granted to Curtis Bros. Inc. 
2. That Thomasville Chair Company through its agent Sam Harris 
concealed the fact certain competitors were receiving a discount, and 
when asked by Curtis Bros Inc. whether the price paid by it to Thomas- 
ville was as low as that paid by any competitor, Sam Harris on behalf of 
Thomasville Chair Company said "Yes"; that Curtis Bros. Inc. was get- 
ting the lowest price. 
3. That as a result of the false and fraudulent misrepresentations 
of Sam Harris on behalf of Thomasville Chair Company the plaintiff has 
paid approximately $15,000 more over the years than it would have paid 
except for the false and fraudulent misrepresentations made by the said 
Sam Harris to Curtis Bros. Inc. 
WHEREFORE, the premises considered, Curtis Bros. Inc. demands 
judgment against Thomasville Chair Company in the amount of $15,000 
besides interest and costs. 


Defendant demands a trial by jury. TAYLOR & WALDRON 
[ Certificate of Service] By: /s/ Harry E. Taylor, Jr. 
Attorneys for defendant 


[ Filed January 11, 1960] 
ANSWER TO COUNTERCLAIM 
FIRST DEFENSE 
The Counterclaim fails to state a claim against plaintiff upon 
which relief can be granted. 
SECOND DEFENSE 
Plaintiff denies the allegations contained in paragraphs 1, 2 and 
3 of the Counterclaim insofar as said allegations relate to plaintiff; and, 
on information and belief, denies each such allegation as it pertains to 
its agent, Sam Harris. 
THIRD DEFENSE 
Defendant’ has waived any right of action which might have accrued. 
FOURTH DEFENSE 
The Court lacks jurisdiction because the amount actually in con- 
troversy is less than three thousand dollars ($3,000.00) exclusive of 
interest and costs. 
FIFTH DEFENSE 
The right of action did not accrue within three years next before 
the filing of this Counterclaim. 


/s/ Raymond S. Smethurst 
Attorney for Plaintiff 
{ Certificate of Service] Thomasville Chair Company 


[ Filed March 18, 1960] 


I 
MOTION FOR SUMMARY JUDGMENT ON THE COMPLAINT 
aa 
MOTION FOR SUMMARY JUDGMENT ON THE COUNTERCLAIM 
Comes now the plaintiff, Thomasville Chair Company, and on the 
pleadings in this cause respectfully moves this Court as follows: 
1. For summary judgment on the complaint, pursuant to Rule 
56(a) of the Federal Rules of Civil Procedure, on the grounds (a) that 
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there is no genuine issue as to any material fact, and (b) that the 
plaintiff is entitled to judgment as a matter of law. 

2. For summary judgment on defendant's counterclaim, pursuant 
to Rule 56(b) of the Federal Rules of Civil Procedure, on the grounds 
(a) that the counterclaim is barred by the statute of limitations, (b) that 
defendant has failed to state a claim upon which relief can be granted, 
and (c) that defendant has waived any right to maintain the action. 

In support of these motions, the Court's attention is respectfully 
directed to the facts recited in the affidavits of Thomas A. Finch, Jr. 
(Exhibit A), and Sam P. Harris (Exhibit B), plaintiff's Executive Vice 
President and Sales Representative respectively; to Exhibit/C attached 
hereto, and to plaintiff's Memorandum of Points and Authorities attached 
and made part hereof. 


/s/ RAYMOND S. SMETHURST 
Attorney for Plaintiff 
1511 K Street, N.W. 
Washington 5, D. C. 


NOTICE OF MOTIONS 


To: Harry E. Taylor, Jr., Esquire 
600 F Street, N.W. 
Washington 4, D. C. 


You are hereby notified that under the rules of this Court you have 
Ten (10) days within which to respond to these motions. 
/s/ RAYMOND S. SMETHURST 
* 


[ Certificate of Service] ~ ~ 


[ Filed march 18, 1960] Plaintiff's Exhibit A 
AFFIDAVIT OF THOMAS A. FINCH, JR. 
THOMAS A. FINCH, Jr., being first duly sworn on oath, depose 

and state that Iam Executive Vice President of Thomasville Chair 


Company, the plaintiff in this case, that Iam a resident of Thomasville, 
North Carolina, and that Iam familiar with the facts in this case. 

The first direct contact we had with Curtis Bros., Inc., with regard 
to our two-price system was a telephone call to John Rougiiton, of Thomas- 
ville Chair Company, from Charles Curtis, of Curtis Bros., Inc., sometime 
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in September, 1956; that it appeared to be a routine call from Charles 
Curtis inquiring about delivery of certain merchandise they had on 
order; that during the course of the conversation Charles Curtis asked 
John Roughton if we had two price lists, to which John promptly replied, 
"yes". Without any further amplification of his answer, the conversation 
ended. A few days later, I received a direct call from Barney Curtis 
regarding our two price lists. During this conversation, I explained to 
Barney Curtis that a minimum volume of $50,000.00 was necessary in 
order to qualify for the jobbers list and that their volume had never 
reached this amount. He stated that the directors of his company were 
aware of our two-price system and were holding him personally respon- 
sible for over-paying Thomasville for purchases Curtis Bros., Inc. had 
made from us. He claimed we owed Curtis Bros., Inc. the difference 
between the carload price and the jobber price on all purchases since 


the beginning of our business transactions in 1938. He requested that 


I come immediately to Washington and discuss the matter with him. I 
told him that it would be impossible for me to take the time to come to 
Washington at once due to the timing of the October factory showing in 
Thomasville, but that I would be glad to discuss this matter with him 
further during the market here or after the market if we could agree on 
a meeting place. 

During the week of October 29, 1956, while attending the factory 
market here in the South, both Barney Curtis and Charles Curtis came 
to our main office and had a conference with John Roughton, Sam Harris 
and me regarding this matter. We went over it in detail covering all that 
had transpired previously in our telephone discussions of the two-price 
system, including the conversations which they had had with Sam Harris 
at their store while he was soliciting their business. Again, we explained 
to Barney and Charles Curtis that $50,000 per year was the minimum 
qualifying point for our jobber prices, and that Curtis Bros., Inc. had 
never purchased the minimum volume. 

Curtis’ representatives told us how much business they were 
doing with the Bassett Furniture Industries, and that part of this business 
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could very easily be diverted to us, allowing them, without any question 
in their minds, to reach and far exceed our qualifying point of $50,000 
per year. They made such an issue of their ability to absorb a very 
large quantity of our merchandise that I told both of them that we would 
accept their promise of easily exceeding a total volume of $50,000.00 
per year at its face value and would hereafter extend to them our jobber 
prices if they would show their good faith by buying additional patterns 
from our line. It was my belief then that Curtis Bros., Inc.| intended to 
purchase the quantities necessary to obtain our lower quantity prices. 

On November 14, 1956, we entered an order from Curtis Bros., 
Inc. amounting to $4,876.25 for shipment in December, 1956 and February 
and March, 1957. This, we assumed, was a result of our discussions at 
Thomasville in October, and was entered on our order listing at the Job- 
ber Price. However, after the events now to be described, [this order 
was cancelled. During October, November and December, 1956, we 
shipped to Curtis Bros., Inc. $5,499.05 of merchandise. Most of this 
was ordered before October, and all these shipments were billed at 
carload prices and were accepted. 

On December 8, 1956, we received a letter from Harry E. Taylor, 
Jr., on behalf of Curtis Bros., Inc., claiming that we owed Curtis Bros., 
Inc. $15,000.00 for alleged overpayments on merchandise shipped from 
1938. A copy of this letter is attached. (Exhibit A-1) On December 
14, 1956, December 28, 1956 and January 10, 1957, we wrote Curtis 
Bros., Inc., reminding them that payment of their account was overdue. 


On or about January 16, 1957, we received another letter from Harry E. 
Taylor, Jr., dated January 15, 1957, notifying us that he had advised 
Curtis Bros., Inc. to withhold amounts due us as a credit against the 
alleged overpayment of $15,000.00. (Attached hereto and marked Exhibit 
A-2). Orders received thereafter from Curtis Bros., Inc. were placed 


on a prepayment basis. On August 1, 1957, we again receiyed a sub- 
stantial order from Curtis Bros., but upon advising that we would have 
to have payment in advance of shipment, this order was cancelled. 
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This controversy with Curtis Bros., Inc. arose over their con- 
tention that they should have purchased our furniture at our Jobber Price 
List, rather than on our Carload Price List, although at no time from 
1938 to date did they ever purchase the necessary volume to qualify for 
the lower price. This was not disputed by Curtis Bros., Inc. representa- 
tives at our conference at Thomasville in October, 1956, described 
earlier. Furthermore, our sales representative, Sam Harris, had no 
authority to vary our price lists or to determine whether a customer 
should pay at our Jobber Price List or at the Carload Price List. These 
decisions were and are made only by officials of Thomasville Chair 
Company. When a customer purchases the minimum volume to qualify 
for the jobber price, the sales representative is authorized to recom- 
mend to the company that the customer be placed on the Jobber list. 
Sales representatives are also instructed by the company, when asked 


about our quantity price policy, to explain the minimum requirements. 


However, our sales representatives are not required by us to volunteer 
the information to a customer whom they believe could not, or would not, 
purchase the required minimum volume. The only function and authority 
of our sales representatives, including Sam Harris, is to solicit orders, 
which are sent to the factory at Thomasville, North Carolina, for accept- 
ance or rejection. Our representative, Sam Harris, has no authority 
to handle complaints concerning prices, discounts or even delivery 
dates. Our sales representative, Sam Harris, is paid exclusively on 
a commission basis, is furnished no office space, and pays his own 
expenses. His hours of work and schedule of calls are not directed 
or controlled by the company, nor is he required to submit reports. 
Under regulations of the United States Treasury Department, no taxes 
for income or social security are withheld from commissions earned 
by him. Under those laws and regulations, he is considered an inde- 
pendent contractor rather than an employee. 

On the basis of information supplied me, I believe Curtis Bros., 
Inc. purchase much of their furniture from companies which do have 
different prices or discounts to jobber accounts. This applies particularly 
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to Basset Furniture Industries, Bassett, Virginia, a major resource of 
supply for Curtis Bros., Inc. Also, I have been informed, and believe, 
that the practice is widespread in the furniture industry, and that this 
must have been known to Curtis Brothers, Inc. No question from Curtis 
Bros., Inc. regarding eligibility for our Jobber Price List was brought 
to our attention until the telephone call in September, 1956,| which I 
have previously described. Although we have no discounts, other than 
for cash within thirty days, we had no inquiries from Curtis Bros., Inc. 
concerning any discounts during the entire period since 1938. 

The overdue account owed us by Curtis Bros., Inc. is in the 
amounts stated in our complaint filed against Curtis Bros., Inc. in the 
District Court in Washington, D.C. on December 2, 1959, and that 
amount remains unpaid. These accounts have become due and payable 
sixty days after the invoice dates, namely, on various dates beginning 
December 5 or 6, 1956, to March 7 or 8, 1957, according to the state- 
ment filed in the District Court. 


/s/ THOMAS A. FINCH, |JR. 
Executive Vice ras 
[ Jurat dated March 12, 1960] Thomasville Chair Company 


[ Filed March 18, 1960] Plaintiff's Exhibit A-1 


Law Offices 
HARRY E. TAYLOR, JR. 
600 F Street, N.W. 
Oriental Building 
Washington 4, D. C. 


December 6, 


Thomasville Chair Co. 
Thomasville, North Carolina 


Re: Curtis Bros. Inc. vs. Thomasvi 
Attention: Mr. Thomas Austin Finch, Jr. 
Gentlemen: 
Please be advised that I have been retained by Curtis Bros., Inc., 
to obtain a refund of overpayment to your firm of 5% since|1938, when 
purchases were first made from your firm. 
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At this point I am authorized to accept $15,000.00 in compromise 
for the claim Curtis Bros., Inc., holds against your company. An inspec- 
tion of your sales record will reveal that this is a modest amount in view 
of the total overcharge and the actual damage suffered by Curtis Bros., 
Inc., as a result of competition with firms which have purchased your 
merchandise at a 5% discount. , 

The present offer for $15,000.00 is an effort on the part of my 
client to settle this matter without litigation. Unless this offer is 
promptly accepted it will be withdrawn and I am authorized to take what- 
ever action may be necessary to recover full and substantial damages 
from your firm. 

Please let me hear from you within ten days if you want me to 
withhold commencing prosecution of this claim. 

Sincerely, 
HET:jr /s/ Harry E. Taylor, Jr. 


[ Filed March 18, 1960] Plaintiff's Exhibit B 
AFFIDAVIT OF SAM P. HARRIS 

SAm P. HARRIS, being first duly sworn, deposes and says that 
he resides at Erwin Heights, Thomasville, North Carolina; that he has 
been a sales representative for Thomasville Chair Company of that City 
from 193 to the present time; that his sales territory includes the Dis- 
trict of Columbia and that for many years he solicitated orders from 
Curtis Brothers, Inc., of Washington, D.C., for the purchase of furniture 
manufactured by Thomasville Chair Company. 

Deponent further states that his sole function and authority as a 
sales representative for Thomasville Chair Company is the solicitation 


of orders, either at the establishment of the prospective purchaser, or 


at the various annual furniture markets or exhibits held in various parts 
of the country at various seasons of the year; that he has no authority to 
establish prices at which the furniture can be purchased, to grant or 
allow discounts, to fix or determine delivery dates, or even to accept 
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orders except subject to approval by the factory at Thomasville, North 
Carolina. 

Deponent further states that in solicitating orders, the prices 
quoted are determined from price lists published by Thomasville Chair 
Company, and that there are three of such lists, namely, a |Jobbers 
Price List, a Carload Price List, and a third separate price list which 
covers only living room furniture. Deponent further states that during 
the period of his service as a sales representative for Thomasville Chair 
Company, no discounts from list prices have been allowed or granted to 
customers in his territory, or to his knowledge by the company itself, 
other than the established two percent (2%) discount for cash payments 
within thirty (30) days. 

Deponent further states that his first contact with Curtis Brothers, 
Inc., of Washington, D.C., was in 1938 or 1939 at the annual Furniture 
Market in Chicago, Ilinois; that representatives of Curtis Brothers, Inc., 
came to the space where Thomasville products were on display; that 
later when Curtis’ representatives discussed placing an order, he was 
asked if Thomasville had any discounts for Curtis Brothers, Inc., and 
that he answered in the negative. Deponent states that at that time 
Thomasville had only two price lists, a Jobber Price List, available 
only to bona fide furniture jobbers and syndicate buyers, and a Carload 
Price List, for retail furniture dealers. Deponent states that at the 
time this question was raised, Curtis was a retail furniture dealer and 
entitled to buy only off the Carload Price List, from which no discount, 
other than for the two percent (2%) cash discount, was allowed. 

Deponent further states that in 1952 or 1953, Thomasville Chair 
Company, in the name of Finch Furniture Company, started manufactur- 
ing complete suites of living room furniture, for which there was only 


one price and no discounts other than for cash, regardless of the class 


of customers or the quantity purchased; that in discussing an order for 
living room furniture with Curtis Brothers, Inc., at that time, he was 
asked again whether Thomasville had any discounts and that he answered 
in the negative. 
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Deponent further states that Curtis Brothers, Inc., on one or two 
other occasions may have asked him about the availability of discounts 
off List Prices and that on each occasion his answer was in the negative. 
Deponent further states that Curtis Brothers, Inc., never inquired 
whether Thomasville had a separate Jobber Price List, and, in fact, 
Curtis Brothers, Inc., had never purchased in sufficient volume to be 
eligible to buy at the Jobber Price List. 

Deponent further states that in October, 1956, he was present in 
Thomasville, North Carolina, at a conference between officials of Thomas- 


ville Chair Company and Curtis Brothers, Inc.; that there were also 


present at that conference Mr. Thomas A. Finch and Mr. John Roughton 
of Thomasville Chair Company, and Mr. Barney Curtis and Mr. Charles 
Curtis, of Curtis Brothers, Inc.; that at that conference there was a 
discussion of Thomasville’s price lists, and in particular, requirements 
for purchasing at Jobber prices. Deponent states that officials of Curtis 
Brothers, Inc., complained because Curtis Brothers had been buying at 
Carload prices, instead of Jobber prices, and that the existence of the 
lower Jobber Price List had been concealed from them by Thomasville's 
representative, Sam P. Harris. Deponent states that Thomasville's 
representatives pointed out to the Messrs. Curtis that they had never 
bought the necessary volume to qualify as a Jobber, but, if they did, they 
would qualify for the lower price. Deponent further states that Mr. Barney 
Curtis stated Curtis Brothers would purchase the necessary quantity in 
the succeeding twelve month period, and upon that assurance was told 
by Thomasville officials that they would be billed on the basis of the 
Jobber Price List. 

Deponent further states that in November, 1956, he called upon 
Curtis Brothers, Inc., in Washington, D. C., and that he then received 
2 substantial order at the Jobber Price List, but that in January, 1957, 
when Curtis Brothers, Inc, became delinquent in their account, no further 
orders were taken except on a cash-in-advance basis. 

Deponent further states that he had no authority to quote prices 
except as they appeared on the separate price lists, that he had no 
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authority at any time to quote Jobber prices to any customer not 
classified as a Jobber by Thomasville Chair Company. 

Deponent denies that Curtis Brothers, Inc., ever asked him 
whether Curtis was getting as low a price as any of Curtis’ competitors. 
Deponent states that he was never asked that question by any representa- 
tive of Curtis Brothers, Inc.; that the only discussion of prices always 
was in terms of discounts, and that his answers were true and given in 
good faith. 


/s/ SAM P. HARRIS 
Erwin Heights 
[ Jurat] Thomasville, North) Carolina 


16 
THOMASVILLE CHAIR COMPANY “%, 
fils C-1_ ue \, | 


BEST CoP’ 
from the origir 


17 
THOMASVILLE CHAIR COMPANY 
Exhibst C- 2 prac $ 


SAM P. HARRIS 
Thomasville, N. C. 
Tel 3148 


ms: 2% 30, net 60, F. O. B. Thomasville. 
= em 


NUMBER ARTICLE, OESCRIPTION, 


: 
al 
Pa | 

\ 

HA -- 


) 
Hae 


— |= Io 
G |"? 
“A 


eS 2072 


ALL ORDERS SUBJECT TO ACCEPTANCE OF MAIN’ 0 
4, 296.28 


= j 
m. 1G) 


18 
TAO WASVALELS CAVAle yo. IY 


AND 


ROOM ANO LIVING ROOM FURNITURE 


C. - 
11-28 § bepse wo. 


pean C8 COLOS 


————— 


MAPLE 


uN 


Aa 
wa 
wmoquuouv 


om ah b> 
YULNNu 


Nu 
Wpehiz 


oo 


4 
8 
6 
4 
353 
1 
{ 
1 
1 


o vuuuY 


on 
& 


aS Iet10 
B2O- 85 
650-885 
asdo- 16 
8500775 


230- 77 


< 
04 PaNNNN? 


ee 


415° 


iv Naw ee 


a1s\e25t- 


r60- 5 
360- 11 
3602 = 
360-2 35 - 


wee TBUGKincs 00 ton comaatese aie oven wnt O05 AN 
= eee shee piiererhg e7 cote 


aann 


CORY, 3 ae 
AU, C) 
THOMAS VIGLE, Crater Chow, 


20 
[ Filed March 24, 1960] 


OPPOSITION TO MOTION FOR SUMMARY JUDGMENT ON THE 
COMPLAINT AND TO MOTION FOR SUMMARY JUDGMENT 
ON THE COUNTER-CLAIM 


Comes now the defendant and in opposition to the motions for 
summary judgment filed herein says: 

1. That there are genuine issues of material fact raised by the 
complaint and answer, one of which is the application of the statute of 
limitations to al] or any part of the plaintiff's claim. 

2. That the plaintiff is a non-resident of the District of Columbia 
and cannot claim the benefit of the statute of limitations on its defense 
against the counterclaim of the defendant Curtis Brothers, Inc. 

3. That the affidavits of Thomas A. Finch and Sam P. Harris are 
self serving and argumentative and do not entitle the plaintiff to a sum- 


mary judgment on either the complaint or the counterclaim. 
TAYLOR & WALDRON 

[ Certificate of Service] By: /s/ Harry E. Taylor, Jr. 
* * * 


el 


[ Filed April 13, 1960] 
AFFIDAVIT OF CHARLES W. CURTIS 

District of Columbia, ss: 

Charles W. Curtis, being first duly sworn under oath deposes 
and says that he is General Manager of Curtis Brothers, Inc., defendant 
in this case, and has personal knowledge of the matters hereafter set 
forth; that he has read the affidavits of Thomas A. Finch, Jr., and Sam 
P. Harris filed herein and said affidavits are inaccurate on many vital 
points; that Curtis Brothers, Inc., in its dealings with Thomasville Chair 
Company always dealt with Sam P. Harris and Sam Harris never indicated 
a lack of authority to represent Thomasville Chair Company in all its 
business affairs as far as Curtis Brothers, Inc., was concerned; that 
Curtis Brothers, Inc., knew of only one price list used by Thomasville 
Chair Company from 1938 until October of 1956 when inadvertently this 
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information leaked out to Curtis Brothers, Inc., notwithstanding the 
best efforts of the plaintiff and its agents to conceal it; that the difference 
between two price lists constitutes a trade discount notwithstanding 
plaintiff's efforts to otherwise define it; that the plaintiff well knew that 
the defendant wanted at all times to know the lowest price available in 
the Metropolitan Washington area and the plaintiff's deliberate conceal- 
ment of the fact other retailers were paying less than Curtis Brothers, 
Inc., for the same merchandise was fraud practiced knowingly upon the 
defendant by the plaintiff; that had the plaintiff dealt fairly with the 
defendant it would have disclosed the existence of a lower price that could 
be obtained by an increase in purchases by the defendant from the plain- 
tiff; that the instructions of Thomasville Chair Company to jits agent, 
Sam P. Harris, to reveal when asked the quantity prior policy of the 
plaintiff was not carried out because the defendant not once, but many 
times, asked Sam Harris, sales representative of the plaintiff, whether 
or not any other customers in competition with the defendant obtained a 
better price than the defendant; the simple answer to the question was 


obviously, "yes, if they buy more than $50,000.00 of merchandise in a 


year"; that this information was never given to the defendant shows bad 
faith and an effort to deceive on the part of the plaintiff; that plaintiff's 
effort to show that the difference between two price lists is something 
other than a discount shows a careless disregard for the facts and known 
trade customs; that the affidavit of Thomas A. Finch, Jr., falsely states 
that the first contact with Curtis Brothers, Inc., concerning discounts 
was made by Charles Curtis, whereas in fact this call was made by 
Arthur B. Curtis and a copy of the notes made by the said Arthur B. 
Curtis of the conversation held at that time are attached hereto and 
made a part hereof by reference; that the inclusion of Sam /Harris in 

the meeting attended by Thomas A. Finch, Jr., John Roughton, Barney 
Curtis and Charles Curtis shows clearly that Sam Harris was more than 
an order taker for the plaintiff and did work for the plaintiff beyond the 
mere solicitation of orders; that John Roughton, sales manager of the 
plaintiff, as well as Thomas A. Finch, Jr., admit that in addition to 
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soliciting orders Sam Harris had been given instructions concerning 
how to handle questions concerning the plaintiff's quantity price policy; 
that the flexibility of the plaintiff's pricing policy is evident by the plain- 
tiff's agreement to extend the discount before the defendant had actually 
purchased the $50,000.00 minimum volume plaintiff contends it requires 
before the lower price list advantage is given a retail customer; that 
the defendant is not a jobber and to call any price list in connection with 
the defendant a jobber price list is false and a further effort of plaintiff 
to conceal the truth from the defendant as well as the Court; that defend- 
ant as a merchant never fails to ascertain from its suppliers the lowest 
price of items used by defendant in its retail business; that it is almost 
unbelievable that the plaintiff contends that the defendant did not make 
constant efforts to obtain full information on the price policies of the 
plaintiff; that it is fundamental that buyers never cease their efforts to 
find out how to buy at the lowest cost and for the plaintiff to say that the 
defendant in this case did not make these efforts is obviously false; that 
the plaintiff when it does not serve its purpose claims that Sam P. Harris 
was an independent agent or contractor, and when it does serve its pur- 
pose contends otherwise; that the affidavits of Sam P. Harris and Thomas 
A. Finch, Jr., it appears were prepared by the same persons at the same 
time and are each in support of the other; that if the facts set forth under 
oath by the plaintiff are true the defendant was not doing business with 
the plaintiff on an open account but its purchases were a series of inde- 
pendent contracts and the statute of limitations must be applied to each 
separate contract; that payment became due from the defendant at the 
time of the invoice for each contract, which was usually prior to delivery 
of the merchandise which was made F.O.B. by the plaintiff; that the due 
dates set forth by the plaintiff's Exhibit A are fictitious dates made in 
an effort to avoid the statute of limitations which is a complete defense 
to the claim of the plaintiff; that defendant does not know that Bassett 
Furniture Industries has more than one retail price list or that the 
deceptive pricing practices of the plaintiff are wide spread in the furni- 
ture industry; that Curtis Brothers, Inc., is not a jobber and would have 
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no occasion to inquire about plaintiff's jobber price lists; that the fact 


is those receiving the low price lists in the District of Columbia are not 


jobbers, but retail competitors of the defendant; that Sam P| Harris was 


authorized to inspect defective merchandise delivered by plaintiff and to 


make adjustments on such matters; that defendant had to place its orders 
with the plaintiff through Sam Harris, who had the right to select his 
customers within the District of Columbia. 


/s/ CHARLES W. CURTIS 


[ Jurat dated April 11, 1960] 


[ Seal] 


[ Handwritten notes attached to Affidavit of Charles W 


* * * * * 
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I hereby certify that a copy of the foregoing and annexed Affidavit 
of Charles W. Curtis was mailed, postage prepaid, this 12th day of April, 
1960, to Raymond S. Smethurst, 1511 K Street, N.W., Washington, D. C., 


Attorney for Plaintiff. 


/s/ Harry E. Taylor, Jr. 
Attorney for Defendant 
600 F Street, N.W. 
Washington, D. C. 


—— 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C., 
Wednesday, April 27, 1960 


The above-entitled cause came on for hearing on motion for 
summary judgment on the complaint and motion for summary judgment 
on counterclaim before the HONORABLE LUTHER W. YOUNGDAHL, 
United States District Judge. 

* * * * * 

MR. SMETHURST: May it please the Court, Iam Mr. Smethurst, 
attorney for the plaintiff, Thomasville Chair Company, in supporting two 
motions for summary judgment; first on the complaint for goods sold and 
delivered to the defendant Curtis Bros.; and the second for summary judg- 
ment for the plaintiff on the defendant's counterclaim. 

The plaintiff, Thomasville, is a furniture manufacturer in North 
Carolina. They manufacture household wooden furniture. Defendant, 
Curtis Bros., is reputed to be the largest retail furniture outlet in the 
District of Columbia. The parties have been dealing over a period of 
years dating roughly back to about 1938. 

The transactions involved here occurred in the fall and early winter 
of 1956-57. Beginning in October, on October 5 of '56, a series of ship- 
ments of furniture previously ordered by Curtis were shipped f.o.b. 
Thomasville and the invoices carried the date of October 5, and the 
succeeding dates, and all of these shipping dates are set forth in the 
statement attached to the complaint. Total amount involved is roughly 
around $5,600. 
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The terms of sale, again stated on the invoices, and on the order 
forms, confirmation blanks, and terms which have prevailed in all the 
dealings between the two parties, provide for a 2 per cent discount 
if payment is made within 30 days and the net invoice price at the end of 
60 days. 
The defendant answered the complaint stating first that it failed to 
state a cause of action, and secondly that the statute of limitations had 
run, Defendant coupled with that answer a counterclaim which I prefer 
to discuss separately. 
Under the rules, I submit, Your Honor, that a defense that the 
complaint fails to state a cause of action must admit all t allegations 
in the complaint. 
So that basically the issue before the Court here on this motion for 
summary judgment is whether on the facts the complaint was barred by 
the three-year statute of limitations. Whether and when acause of action 
arises depends upon when the plaintiff has a right to institute the action. 
And under the terms of sale which have prevailed, continued between these 
two parties, the plaintiff here had no cause of action until the expiration 
of 60 days from the respective shipping dates. So that the earliest in- 
voice would have become due on December 4 or 5. 
THE COURT: I don't think the defendant is in court jon this motion 


anyway. 
You haven't complied with the Court -- Counsel, will you arise, 


please. I want to address you. Are you familiar with a Court rule about 


filing a statement of facts when motion for summary judgment was 
made? 

MR. TAYLOR: I have filed an affidavit. 

THE COURT: That doesn't comply with the Court rule. Plaintiff 
has filed, pursuant and consistent with the Court rule -- he has complied 
with it, in filing a statement of material facts as to which there is no 
genuine issue. And the Court rule provides that these facts are admitted 
if within three days you don't file an opposition statement indicating where 
there is controversy as to those facts, and you haven't done that. 
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MR. TAYLOR: My affidavit, Your Honor, controverts each of the 
material facts. 

THE COURT: Merely filing an affidavit in form doesn't comply 
with the Court rule. I call that to your attention. Go ahead, Counsel. 
You may proceed. 

MR. TAYLOR: I was unaware of that rule, Your Honor. 

THE COURT: Well, it was adopted way back here last February 1. 

MR. SMETHURST: Well, in brief, the position of the plaintiff is that 
the first bill became due on December 4 or 5, depending on whether we 
start with the date of the invoice or start with the day following the. 


invoice. 
This complaint was filed in this Court on December 2, 1959, so 


that it was filed within the statutory period covering the first invoice of 
October 5, 1956. 

THE COURT: Statute period of how many years? 

MR. SMETHURST: Three-year statute. 

THE COURT: And it was filed on December 2nd, '59. And you 
say the last invoice was when? 

MR. SMETHURST: Well, the first invoice -- the first two were 
October 5. The next invoice was October 10. And December 9 cut-off 
date. And all the others were subsequent to that, with the last invoice 
of January 7, 1957. So that the period didn’t run on that one until 
January of this year. So that the only two that I believe can possibly 
be involved with the statute are the two of the October 5 date. 

THE COURT: That would involve some part of your claim for 
damages? 

MR. SMETHURST: But I say they were not barred because the 
claim was filed before the statutory claim ran. 

THE COURT: Upon the first two? 

MR. SMETHURST: Upon the first two. October 5, '56, sixty 
days added because of the terms of sale, there could have been no 
claim filed forthe amounts. So that we are talking now about December 
5 of '59, as the first cut-off point. 
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THE COURT: What is that provision of 60 days again, Counsel, 
that you mentioned? 
MR. SMETHURST: Terms of sale, which are stated on the invoices, 
stated in all of the forms used to confirm orders placed by|the buyer, two 
per cent, 30 days. 
THE COURT: They add 60 days. You couldn't commence an action 
against them within the 60 days? 
MR. SMETHURST: That is right. Sixty-day credit period. 
THE COURT: Then the counterclaim is for what? 
MR. SMETHURST: Now the counterclaim asserts that the defend- 

ant overpaid the plaintiff on purchases of furniture dating back to 1958 


[ (1938); 1958 error in transcript]. The overpayment is based upon a 


misunderstanding or lack of knowledge of plaintiff's method of pricing. 
Plaintiff has three price lists covering its furniture. One price list 
covers all living room, upholstered furniture. A second price list is 
what is known as a jobber's price list. And a third price list is known 
as a carload price list. 
* * * ae * 

THE COURT: I notice in the counterclaim they attempt to allege 
fraud. 

For the purpose of your motion you have to assume the allegation 
is well pleaded, as you indicated the same holds to the complaint. 

MR. SMETHURST: Well pleaded, Your Honor. 

THE COURT: You don't allege fraud. 

MR. SMETHURST: I claim in order to allege fraud you have got 
to state it with preciseness as to the facts. But I would -- 

THE COURT: I concede they haven't alleged the essential elements 
of fraud. Even though the Federal rules do provide for simplicity, they 
don't cut corners to justify the attempted allegation. All they allege 
apparently, as I see it here, is that the chair company through its agent 
fraudulent misrepresented to Curtis this discount situation. But they 
don't allege anything about the misrepresentations were made with the 
intent to deceive, that they were relied upon, and the essential basic 
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allegations of fraud which are necessary for a proper pleading even under 
the Federal Rules of simplicity. 
But assuming that there are proper allegations of fraud, then it is 


going to be difficult to give you summary judgment. 

MR. SMETHURST: I didn’t intend, Your Honor, to get into the dis- 
cussion of fraud at this moment, because again I have the statute of 
limitations issue here. 

10 THE COURT: I suppose it is a question of when the fraud was 
discovered. 

MR. SMETHURST: The fraud, according to the affidavits, accord- 
ing to all the papers in this record, show that the fraud was discovered, 
if there were fraud, in September or October of 1956. 

THE COURT: Is there any dispute? 

MR. SMETHURST: There is certainly nothing to dispute the time. 
In fact defendant's affidavit made by Charles Curtis has an exhibit attached 
to it which purports to be notes made of a telephone conversation between 
one of the officers of the defendant and one of the officers of the plaintiff 
on October 5, at 3:15 p.m., October 5, 1956. 

The affidavits likewise show that similar conversations were held 
at Thomasville, North Carolina, at the furniture show in October of 1956, 
at which time the defendant was told that if they would purchase the neces- 
sary volume they would get the lower price. 

So that all of this was discovered, Your Honor, at least two months 
prior to the filing of the counterclaim on December 21, 1959. 

THE COURT: Two months prior to? 

MR. SMETHURST: Two months later than the expiration of the 
three-year period. So that the discovery, assuming there was anything 
fraudulent or deceitful, was made in October '56 -- I claim even in 

11 September '56. But on the admissions of the defendant, it certainly 
occurred on October 5, '56. So the three-year period would have expired 
in October of 1959. 

So I claim, Your Honor, in summary, that the counterclaim was 

barred by the statute of limitations. 
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On the matter of fraud, and I doubt if this is even necessary to 
pursue, but the memorandum of points and authorities filed jin this case 
I believe indicate rather conclusively that there is no case of fraud. 
And I mention one further fact: that even if there were, the| doctrine of 
waiver as to fraud applies, because having discovered this alleged fraud 
in October, they proceed with several executory agreements, namely, 
the delivery of furniture which is involved in the complaint,| they pro- 
ceed to complete the contract by accepting the furniture. In addition, 
and the affidavits bear this out, and again they are not disputed, that 
additional orders were placed in November of 1956 and again in August 
of '57. And under the cases in this jurisdiction, that constitutes a 
waiver and I believe serves as an estoppel on any claim of fraud. 
* * * * * 
MR. SMETHURST: When we recessed, Your Honor, I had 
mentioned the confirmation in defendant's affidavit establishing the 
date of discovery of this alleged fraud. On page 2 of the affidavit. 
* * * * * 
But, again, that confirms the assertions in the affidavit of the plaintiff 
that the discovery occurred no later than October of 1956, and the 


three years, three-year statutory period under the D.C. Code, would 


have expired in October '59, and that the counterclaim was not filed 
until December 21. The counterclaim therefore was barred by the 
statute. 
MR. TAYLOR: Your Honor, my name is Harry Taylor, and Iam 
going to address myself first to the statute of limitations as it applies 
to the complaint. 
The question is: whether by rubberstamping or printing on an 
invoice, net 30, 2 per cent, 60 days -- 
THE COURT: They couldn't have sued you within the |sixty-day 
period. 
MR. TAYLOR: Your Honor, that is not what they say in their 
affidavit here. They attempt to stretch the statute of limitations. 
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THE COURT: Do you concede, Counsel, that if they could not 
make claim against you within the 60-day period that the statute does 
run? 
MR. TAYLOR: Yes, Your Honor. 
THE COURT: You concede that. So it is a question of whether or 
not this provision in the invoice, whether they are correct in their assump- 


tion that they couldn't make claim against you in any event until the end 


of 60 days. It rests upon that? 

MR. TAYLOR: Yes, Your Honor. And as a custom in the trade, I 
think that what those printed terms mean, that if you pay by this time we 
will treat it as though it were a cash deal; that the money actually becomes 
owing. Because here you have free on board shipment Thomasville. 

THE COURT: How does the provision read again in the invoice ? 

14 MR. TAYLOR: The invoice, Your Honor? They don't just put it 
on the bill; they put it in their order blanks and everything, Your Honor. 
It says: "Terms: 2" 30, net 60, F.O.B. Thomasville." 

Now, I contend that in the trade this is application of cash terms 
if you pay within a certain time. It is trying to motivate people who owe 
them money -- 

THE COURT: Suppose they brought a lawsuit against you within 
the 60-day period. This would be a complete defense for you to suggest 
they have given you 60 days? 

MR. TAYLOR: Yes; within the 60-day period I don't think there is 
any question that they could sue you. 

THE COURT: I didn't assume in my question this added statement 
that you made. Let's just assume that they sued you within 60 days. And 
you defended on the ground that under the invoice and under the agreement 
that they gave you 60 days in which to pay this account. 

MR. TAYLOR: Oh, yes, Your Honor. 

THE COURT: That is a complete defense for you? 

MR. TAYLOR: No, Your Honor. They could sue you within that 
time. I will tell you, Your Honor, here is the Executive Vice President 
of this company recognizing that fact in his affidavit. Thomas A. Finch, 
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Jr. is the Executive Vice President of the plaintiff company, and he says 

in his affidavit here that a copy of my letter is attached, Exhibit A. 
That is when I wrote to them saying they owed us $15,000 for this decep- 
tion. And he said: "On December 14, 1956, December 28, 1956, and 
January 10, 1957, we wrote Curtis Bros., Inc., reminding them that pay- 
ment of their account was overdue.” 

Now, here is the Executive Vice President saying that he told us 
everything was overdue and the last date that he wrote us about it, and 
he certainly wasn't going to write us until there was some substantial 
period of overdue time. And then he comes up in his complaint and says 
March 7 is the cut-off date. And you have the same affidavit from Sam 
Harris. You have the complaint says that they were sold, delivered, dur- 
ing the period up to January 7, 1957. 

Now if their contention is true, Your Honor, here is what you have: 
You have a vacuum. You have somebody putting thousands of dollars 
worth of goods on f.o.b. carrier in Thomasville, Carolina. ‘They don't 
carry it on their books as an account receivable. Curtis Bros. gets it 
and doesn't put it on their books as an account payable until 60 days have 
passed. And, Your Honor, this is just a matter held out to accounts 
receivables to pay and get their money in a little earlier. It is nota 
matter of right. A person who buys, if he is sued immediately, will say, 


well, you can't sue me until the time has elapsed for me to get this 2 


per cent discount if I pay cash. 

THE COURT: The discount is for early payment, obviously. 

MR. TAYLOR: Yes. 

THE COURT: Which indicates that there isn't a legal requirement 
to pay unless you want to get the benefit of the discount. Obviously that 
is what it means. 

MR. TAYLOR: It becomes, when a sale is consummated and the 
goods are delivered, by operation of law. 

THE COURT: Unless they agree to the contrary. 

MR. TAYLOR: Money becomes due. 

THE COURT: Unless they agree to the contrary. It doesn't 


32 
necessarily mean that it is due. Certainly, many contracts are made 


providing for payment at later dates. 

MR. TAYLOR: But can one party by stamping something of this 
kind on his bills, without any acceptance -- 

THE COURT: That is for your benefit, to give you the 60 days. 

MR. TAYLOR: -- extend the statute of limitations? 

THE COURT: If you disagree with it, then you should change the 
contractual picture. 

MR. TAYLOR: Your Honor, how do you explain them in their 
affidavit saying they had written about this being a delinquent account ? 

THE COURT: We will see what the explanation of that is. Iam 
not sure. 

MR. TAYLOR: They say we have written to Curtis saying their 
account is delinquent. Then they come before you today and say ''We 
couldn't have collected this account until March 7 of 1957." You have 
letters written in December and January. So obviously they considered 
it, too. And, Your Honor, in our affidavit filed by the defendant he says 
that as a matter of course in their business these accounts are due and 
they consider them accounts payable at the time they get the invoice. 

The company has given up the furniture. They have been billed 
for it, and they set them up, and I have no doubt that if Thomasville, if 
they wanted to protect themselves maybe and get the advantage of this 
60 days, then they wouldn't have a right to collect within the 60 days -- 

THE COURT: Is there any doubt of the fact that if they sued within 
the 60-day period you wouldn't have asserted the right to have this 60 
days? 

MR. TAYLOR: I wouldn't have asserted it. And if I hadn't -- 

THE COURT: You are an unusual debtor, then. 

MR. TAYLOR: And I don't think Thomasville would ever get them- 
selves in a position where they depended on this, if they were a plaintiff 


in a case. 
* 


33 
THE COURT: Coming down to the merits of the argument on the 
statute of limitations. Didn't you discover that in October of '56? 
MR. TAYLOR: Yes, Your Honor. I concede that. 
THE COURT: You concede that you discovered in October of '56? 
MR. TAYLOR: Yes, Your Honor. 
THE COURT: Why, then didn't the three-year statute run? 
MR. TAYLOR: Your Honor, under our law in the District of 
Columbia, fortunately for the counterclaimant, the person has to be 
present in the District of Columbia in order to take advantage of our 
statute of limitations. 
Thomasville Chair Company is a foreign corporation. They have 
no office here. And the only way we could get him into the court here 
was when he filed this complaint; then we could bring it in by way of 
counterclaim because he came into our court. So the statute of limita- 
tions does not apply to the counterclaim. 
And if I haven't alleged fraud within the particularity that the Court 
requires, I would like leave to amend to cure that defect. 
* * * * 
THE COURT: What is your answer ? 
MR. SMETHURST: Well, he hasn't read the Code, Your Honor. 
The section of the Code to which he refers is Title 12, Section 205, and 
I want to point out again here that he hasn't put us on warning that this 
was the issue he was raising. 
THE COURT: I didn't notice this in your -- Is this something 
new that you are just bringing up now? This last point that you are 
suggesting? Here, again, is the reason for this rule on summary judg- 
ment. 
MR. TAYLOR: I filed an opposition and say that the plaintiff is a 
nonresident of the District of Columbia and cannot claim the benefits of 
the statute of limitations. 
THE COURT: But you didn't make a statement that this was one 
of the material issues of fact. You mentioned it in your points and 
authorities. You indicate he has it in his points and authorities. 
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MR. SMETHURST: My point is he hasn't indicated a thing, Your 
Honor, as to what he is citing as authority for that abstract statement. 


We have to guess. 

THE COURT: He didn't cite the statute? 

MR. SMETHURST: He did not. And I am guessing that he was 
probably referring to Title 12, Section 205. 

THE COURT: Is that what you are referring to? 

MR. TAYLOR: Your Honor, I can furnish case law. I am not 
referring to that statute. 

THE COURT: You are not relying upon the Code provision? You 
should have cited cases in your points and authorities; otherwise, it is 
meaningiess, Counsel. Just a general statement doesn't mean a thing to 
the Court. You might as well throw your paper away then, as far as the 

assistance it gives the Court in preparing for the argument. 

MR. TAYLOR: I thought that was a fundamental principle, in order 
to use the statute you had to be where you were subject to service. I 
didn’t think anybody questioned that principle. 

* * * * * 

THE COURT: He says he isn’t referring to the Code. He is 
relying on case law then. 

MR. SMETHURST: I had to assume he was referring to it, in the 
absence of some other authority specified. And that is the only possi- 
bility that I could dream up. 

THE COURT: What cases can you point out to the Court indicating 
that this is the rule? 

MR. TAYLOR: Your Honor, can I file a memorandum ? 

THE COURT: Can't you do it now? Indicate to the Court what 

cases you are relying upon? When did you read the cases, Counsel? 

MR. TAYLOR: I had a case involving this point, Your Honor, about 
ten years ago. 

THE COURT: Is the last time? 

MR. TAYLOR: I can't remember all the cases on it. Because it 
was the first time I had come on it. Because there were so many of 
them, I thought anybody who has gone into this -- 
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THE COURT: You are conceding, I take it, the statute of limita- 
tions would apply were it not for the point you are attempting to make 
that defendant can't avail itself of this? 
MR. TAYLOR: That is right. 
THE COURT: I mean, the plaintiff can't. You are conceding that ? 
MR. TAYLOR: That it would apply -- 
THE COURT: So that you are conceding in the first place, as far 
as plaintiff's motion for summary judgment on plaintiff's complaint, that 
if the statute does not commence to run until after the 60-day period, 
you are out. You are conceding that, as far as the complaint is con- 
cerned. 
MR. TAYLOR: On the complaint -- 
THE COURT: The statute doesn't commence to run until after the 
60-day period has expired, you are conceding the statute would run 
24 against you. So that is the issue. I have got to determine the 


meaning of that language in the invoice. 
Then you are conceding, as far as the counterclaim is concerned, 


that the statute would run on that unless they are not able to take advan- 
tage of it by being a nonresident ? 

MR. TAYLOR: Yes, Your Honor. 

THE COURT: I will take the case under advisement. 

You may file additional authorities within a week's time and 
serve them on counsel so he can have the opportunity to file an opposi- 


tion. 
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[ Filed July 14, 1960] 


ORDER 

This cause came on to be heard on plaintiff's motion for summary 
judgment on (1) the complaint, and (2) the counterclaim; after oral argu- 
ment, and (1) since the allegations in the complaint stand admitted and 
since the Court is of the opinion that no part of the plaintiff's claim 
accrued prior to the expiration of the sixty-day credit period permitted 
the defendant under the contract and thus the statute of limitations, 
D.C. Code 12-201, is not a bar; and (2) since the defendant's counter- 
claim admittedly accrued more than three years prior to the filing of 
the action and since the Court is of the opinion that D.C. Code 12-205 
is not applicable! to excuse the tardy filing, it is by the Court this 14th 
day of July, 1960, 

ORDERED That the plaintiff's motions for summary judgment be 
and the same are hereby granted in all respects. 


/s/ LUTHER W. YOUNGDAHL, 
Judge 


[ Filed August 9, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this ninth day of August, 1960, that CURTIS 

BROTHERS, INC. hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 14th day of July, 1960 in favor of Thomasville Chair Company against 
said Curtis Brothers, Inc., granting plaintiff's motion for Summary Judg- 
ment on the Complaint and Plaintiff's Motion for Summary Judgment on 
the Counterclaim. 

CURTIS BROTHERS, INC. 

/s/ Harry E. Taylor, Jr. 

Attorney for Defendant 


Copy to: Raymond Smethurst, Esq. 
1511 K Street, N.W. 
Washington, D. C. 


For the of 
District of Columbia Circuit 


FILED Nov 171960 


3 Sry b) Meira? 
__BRIEF FOR APPELLEE CLERK 
GAnited States Court of Appeals. 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,993 


CURTIS BROTHERS, INC., 
Appellant, 


Vv. 


THOMASVILLE CHAIR COMPANY, 
Appellee. 


Appeal from the United States District Court 
For the District “of Columbia 


RAYMOND S. SMETHURST 
1511.K Street, N.W- 
Washington 5, D.C. 


Attorney for Appellee - 


QUESTIONS PRESENTED 


Where, in a contract of sale, the terms of credit 
are clearly stated, and the dispute concerns only 
the meaning thereof, did the District Court err 


in granting summary judgment under Rule 56 (c) 


of the Federal Rules of Civil Procedure. 


As stated by Appellant. 


As stated by Appellant. 


(iii) 
INDEX 


COUNTERSTATEMENT OF THE CASE .....---sseeereseserereeseserereoees 
SUMMARY OF ARGUMEDT ..........- sedonnsaats sooscencees 
ARGUMENT 

I. Terms of Credit Not in Dispute ........-ssceeresesererreseeeers 


Il. Cause of Action Does Not Accrue Until Credit Period 
EXDPireS .......csseceessccssccrsceenntresseeaserecsscassenscscooosseeses 


Il. Statute of Limitations Not Tolled in Action Against 
Non-Resident Foreign Corporation .........ss-sssserrsssseeers 


TABLE OF CASES CITED 
*Adams v. Frank, 94 U-S. App. D.C. 174, 213 F.2d 198 
(D.C. Cir. 1954) ...-sesserererssssrerccseseseeceeseeenerecsassersssaseres 
Appelman v. Michael, 43 Md. 269 (1875) .-..---++++- Anan nannmmnn enone 


Austin Nat'l Bank of Austin v. Sheppard, 71 S.W. 2d 242 
(Tex. Com. App. 1934) ...---seseerereessseeecrecensserecceaserecoseeee® 


Bank of Augusta v. Earle, 38 U.S. (13 Pet.) 519, 10 L. Ed. 274 


(1839) c.csecessesssececcceeserscsssseresessaceneecssenssecscssenensesnenenees 


Beaston v. Farmers’ Bank of Del., 37 U.S. (12 Pet.) 102, 


Q L. Ed. 1017 (1838) ......scescersecececncesccesereressecencreeeancrrrees 
Casperson v. McNeill, 110 N.J. Eq. 369, 160 A. 380 (1932) ......-.-- 
Frank v. Adams, 98 A.2d 789 (D.C. Munic. Ct. Apps 1953) ...-.....-- 
Howell v. Fogg, 7 A.2d 282 (Cir. Ct. of N-J. 1939) .....cecececersrseeeee 
Mclver v. Ragan, 15 U.S. (2 Wheat.) 24, 4 L. Ed. 175 (1816) .........- 


McReynolds v. Mortgage Acceptance Corp., 56 U.S. App. D.C. 342, 
13 F.2d 313 (D.C. Cir. 1926) .....--ccccesesceeesscseosrrssaccreeres 


*Magner v. Johnston, 3 Cranch 249 (U.S. Cir. Ct. of the Dist. 
Of Col. 1827) ....----cesessecscencerscssccerccscearersersencnnereeassaerses 


*Martin v. Sumpter, 64 A.2d 425 (D.C. Munic. Ct. Apps. 1949) ......- 


*Metropolitan R.R. v. District of Columbia, 132 U.S. 1, 
33 L.Ed. 231, 10 Sup. Ct. 19 (1889) .....cceccceeereeevsssssereeeees 


North Missouri R. Co. v. Akers, 4 Kan. 388, 96 Am. Dec. 183 


(1868) sasececcecesecececessscecscessesneserensaseceeessssensnssecaeenenenen® 


Olcott v. Tioga R. Co., 20 N.Y. 210, 75 Am. Dec. 393 (1859) ......-- 
Pomeroy v. Nat'l City Co., 209 Minn. 155, 296 N.W. 513 (1941) -...- 
Port Arthur Trust Co. v. Muldrew, 291 S.W. 2d 312 (1956) ....-..--+- 


*Strasburger v. Schram, 68 U.S. App. D.C. 87, 93 F.2d 246 
(D.C. Cir. 1937) ..-.seeeeeceserrrrereceererennssssccenssersrencnoeessrees 


*Turner v. Mertz, 55 U-S. App. D.C. 177, 2 F.2d 348 
(D.C. Cir. 1925) ..---sscsssssseeessesscrscneeessrencensneeneenenseneenees 


Table of Cases Cited (Continued 
*United Brotherhood v. McLain, 46 A.2d 373 (D.C. Munic. Ct. 
United States v- Amedy, 24 U-S. (11 Wheat.) 392, 6 L. Ed. 502 


(1826) ..esscisscsessecerececcececcseceseserensnsecncecsseceseceseasanesasases 


United States v. Goldberg, 168 U.S. 95, 42 L. Ed. 394, 
18 Sup. Ct. '3 (1897) ...--c-sseercereceecenrrscssserrecccccscsscossercrers 


United States Tire Co. v. Keystone Tire Sales Co., 
153 S.C. 56, 150 S.E. 347 (1929) --.....-e--concererecceenererecesece 


West v. Theis, 15 Idaho 167, 96 Pac. 932 (1908) .....s--eeeseseeereeees 
White v. Liskovsky, 2 A.2d 123 (N.J. 1938) ..----:cssessesereesseeneenes 


Wiren v. Paramount Pictures, 92 U.S. App. D.C. 347, 206 F. 2d 465 
(D.C. Cir. 1953) -...ceceeeeeeerencccenseerreeseerenececeeasenenensnenens 


TABLE OF STATUTES CITED 


Section 12-201, D.C. Code (1951) ......-----ceccercencceesceerercenscvercceces 


7, 8, 12 


Section 12-205, D.C. Code (1951) ...-..-ccesessceeeeeeee secessececeeseeBaucds 12, 14, 15 


American Jurisprudence, vol. 23, Foreign Corporations, §114...... 
Brisco, Retailing (2d ed. 1949) ......-..--cseccerreccenncreerccensscnersoeence 


Duncan & Phillips, Retailing, Principles and Methods 
(Sth €d. 1959) .....ssccecreressseeecereessssecereeccnsssccsceneseseresecaes 


Fletcher, Corporations, vol. 1 (1931) -.------ss-ssessesereereerscnsenseeeees 


Gerstenberg, Principles of Business ......--------sereseeeseeneresseseeerers 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 15,993 


CURTIS BROTHERS, INC., 


Vv. 


THOMASVILLE CHAIR COMPANY, 
Appellee. 


—_—_ 


Appeal from the United States District Court 
For the District of Columbia 


— 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


ee eee 


Plaintiff-appellee is a North Carolina corporation engaged in the 


manufacture of wood household furniture at its plant in Thomasville, 
North Carolina. (J.A. 24) Defendant-appellant is a retail furniture 
dealer in the District of Columbia. (J.A. 24) The parties, hereinafter 
referred to as plaintiff and defendant respectively, have been doing 
business with one another since 1938. During that period, plaintiff has 
made sales to defendant on rather generous credit terms, viz., it 
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offered a two percent (2%) discount off the invoice price if payment was 
received within thirty (30) days of the date of invoice. (J.A. 12, 16, 17, 
18, 19, 25, 29) Credit, but not the discount, was extended an additional 
thirty (30) days, making the total credit period sixty (60) days from the 
invoice date. All shipments were invoiced as of the date shipped f.0.b. 
at buyer's expense from Thomasville, North Carolina. (J.A. 24) 


The transactions involved here occurred in the Fall and early 
Spring of 1956-57. Commencing in October, 1956, a series of shipments 
of furniture, previously ordered by the defendant Curtis Brothers, were 
shipped f.o.b. from Thomasville, North Carolina, to the defendant in the 
District of Columbia. Each such shipment carried an invoice date, the 
earliest October 5, 1956, and the others at succeeding later dates. 

(J.A. 3) The terms of sale, as evidenced by affidavit, and copies of the 
invoices, were "2% 30 days, net 60." (J.A. 13, 16, 17, 19) 


Defendant refused to pay for the furniture received, and accord- 
ingly, plaintiff, on December 2, 1959, brought its action for goods sold 
and delivered. (J.A. 2) Defendant answered, asserting that a proper 
claim had not been stated, pleading the bar of the statute of limitations 
and counterclaiming for fraud. (J.A. 5) In its reply to the counter- 
claim, plaintiff also alleged the bar of the statute of limitations. (J.A. 6) 


Plaintiff moved for summary judgment on the complaint and for 
summary judgment on the counterclaim. (J.A. 6, 7) The order grant- 
ing these motions held that, since the allegations of plaintiff's complaint 
were uncontroverted, the determinative issue was whether the statute 
of limitations was a bar to recovery. (J.A. 36) Defendant's position 
was that, since the complaint was filed more than three (3) years after 
the invoice date, the suit was barred. The court, however, ruled that 
inasmuch as plaintiff had no claim prior to the expiration of the sixty 
(60) day credit period extended to the defendant, the statute of limita- 
tions did not commence to run until sixty days after the invoice date. 
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(J.A. 36) 1 As the statute could not have run until December 4 or 5, 
1959, it was not a bar to plaintiff's claim filed on December 2, 1959. 
On the counterclaim, the District Court ruled that, since the cause of 
action had arisen more than three years prior to the filing thereof, it 
was barred by the statute of limitations and that D.C. Code § 12-205 
did not toll the running of the statute. ? 


STATUTE INVOLVED 
(Not included in brief of Appellant) 


D.C. Code, Sec. 12-205: 


If, when a cause of action accrues against a person who 
is a resident of the District of Columbia, he is out of |the 
District or has absconded or concealed himself, the period 
limited for the bringing of the action shall not begin to run 
until he comes into the District or while he is so absconded 
or concealed; and if after the cause of action accrues he ab- 
scond or conceal himself, the time of such absence or con- 
cealment shall not be computed as any part of the period 
within which the action must be brought. (Mar. 3, 1901, 

31 Stat. 1389, ch. 354, § 1269.) 


— 


1 pursuant to Rule 9 of the Rules of the United States District Court for 
the District of Columbia (as amended February 5, 1960), plaintiff |attached to 
its motions for summary judgment a statement of material facts as to which 
plaintiff contended there was no genuine controversy. One of these facts was 
that the terms of sale with respect to the transactions in dispute were two 
percent (2%) thirty (30) days, net sixty (60) days. Since defendant did not 
comply with the rules and file a counterstatement of facts, the facts as set 
forth by plaintiff must be deemed uncontroverted. (J.A. 25, 26, 36) Counsel 
for defendant also in argument admitted to the terms of sale. (J.A-. 30, 31) 


2 Counsel for the defendant admitted that in October, 1956, defendant had 
knowledge of the facts on which it based its counterclaim in fraud (J.A. 33) 


SUMMARY OF ARGUMENT 


On the Complaint 


The credit terms observed by plaintiff and defendant in the course 
of their dealings'are of common usage and understanding in the commer- 
cial world. Defendant's contention relates to the effect of these terms 
on the operation of the statute of limitations — a question of law. De- 
fendant does not contend that the terms of credit were different from 
what plaintiff stated or what appeared on the invoices — a question of 
fact. Consequently the District Court acted within its power in ruling 
upon plaintiff's motions for summary judgment and deciding this ques- 
tion of law. 


The purpose of a statute of limitations is to prevent suits being 
brought long after the occurrence of the events giving rise to such suit. 
But such statutes do not commence to run until the events which do give 
rise to a cause of action have taken place. The extension of a sixty day 
credit period by the plaintiff to the defendant meant that the defendant 
need not pay until the expiration of that credit period and that the plain- 
tiff had no standing in a court of law to compel him to do so. Only when 
the defendant refused to pay after the period of credit had terminated 
was there a breach of the express terms of the contract, and not until 
the breach did plaintiff have a claim cognizable in a court of law. As 
the statute of limitations in the District of Columbia does not commence 
to run until the cause of action "accrues", it follows that it did not be- 
gin to run until the end of the sixty day period, the amount due remain- 
ing unpaid. Therefore, plaintiff's complaint, filed less than three years 
from the date that credit expired, was within the statutory period and 
not barred. 


On the Counterclaim 


Finally, the statute of limitations did not cease to run on defen- 
dant'’s counterclaim simply because plaintiff was a non-resident, foreign 
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corporation. Exceptions to the running of statutes of limitation are to 

be strictly construed by the courts. Section 12-205 of the D.C. Code 
expressly provides the only exception which could be applicable to a 
situation such as this. However, this section applies only where a 
resident has removed himself from the jurisdiction to avoid| service. 
This Court has held that it does not operate where, as here, the party 

is a non-resident. And as a corporation is a "person" within the mean- 
ing of that word as used in statutes of limitation, section 12;205 clearly 
applied but did not interrupt the running of the statute against defendant's 
counterclaim. Accordingly, that counterclaim, brought more than three 
years after the alleged cause of action accrued, was barred )by the 
statute of limitations. 


ARGUMENT 


I. WHERE THE TERMS OF SALE ARE OF COMMON USAGE AND 
ARE CLEAR AS TO THEIR MEANING, THERE IS NO NEED TO 
RESORT TO TRIAL FOR CLARIFICATION WHEN THE ONLY 
DIFFERENCE BETWEEN PARTIES RELATES TO THE LEGAL CON- 
SEQUENCES OF SUCH TERMS. 
Defendant Curtis Brothers, for many years has been engaged in 
purchasing furniture for retail disposition, both from the plaintiff 
Thomasville Chair Company and from other manufacturers. &°ch credit 


terms as '2% 30 days, net 60" are not uncommon, nor is their meaning 


obscure.* The terms mean simply that where the seller is|in receipt 


se Duncan and Phillips, Retailing, Principles and Methods (5th Ed. 1959): 


"Terms of 2/10, n 30 mean that, if the retailer does not pay 
within 10 days, he is paying 2 per cent for the use of the money 
for the remaining 20 days until full payment is due. Since|there 
are approximately 18 20-day periods in a year, this is equiva- 
lent to about 36 per cent interest. For terms of 3/10, n 60, 
the equivalent interest rate would be 21.6 per cent." (P. 315) 


"The date of an order refers both to the time before which the 
specified amount of discount may be taken and to the time at 
which payment for the merchandise will become due. In o' 


[Continued on next page] 
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of the invoice price within 30 days of the invoice date, a discount of 2% 
may be taken by the buyer, and that when the buyer fails to take advan- 
tage of the available discount, he has sixty days from the invoice date in 
which to pay. 


Defendant now asserts that the terms of credit were in dispute be- 
cause the parties had different conceptions as to what the terms meant. 
If defendant did in fact have such a different understanding of the 
meaning of these terms, it never expressed its version of them, either 
in oral argument or in its points of authority subsequently filed by leave 
of court. Nor does defendant do more now than merely to assert that 
there was a factual dispute in his brief before this Court. No reference 
is made to what facts were in dispute. 


In reality, there were no facts in dispute and the meaning of the 
terms was clear to both parties. Plaintiff and defendant disagreed only 
as to the legal significance to be attached to these credit terms. Thus, 


(Fn. 3, continued) | 
earlier discussion, we mentioned that terms 2/10, n 30 mean 
that a 2 per cent discount may be taken within a 10 day period 
and that payment of the billed amount is due in 30 days from 
the date of the invoice. These periods of 10 days and 30 days 
make up the dating of the bill. Of course, when no discounts 
are granted the dating refers simply to the length of the period 
before which the full payment is expected. Usually the retailer 
considers an invoice dating more favorable the longer the 
period during which discounts may be taken and/or during 
which payment may be postponed. In contrast, sellers usually 
want payment as soon as possible." (P. 317) 


Brisco, Retailing, 122 (2nd Ed. 1949): 


"The first kind of dating is called ordinary. If not specified, 
the date of shipment is computed from the date on the invoice. 
If goods are bought "Net thirty days” and are shipped April 10, 
payment must be made by May 10. The term net means that 
the full amount of the bill must be paid at conclusion of the 
time specified. If payment is delayed after that time, the ven- 
dor may charge interest for the extra period. If the terms are 
1/10 net! 30, payment is to be made within ten days or 30 days 
from the date of the invoice. If payment is made in ten days, 
the buyer may deduct one per cent from the invoice amount. 

If he does not pay until thirty days, he must pay the full amount.” 


See also, Gerstenberg, Principles of Business 499 (Sth Ed. 1937). 
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counsel for defendant contended that a seller who had extended credit to 
the buyer for 60 days could sue the buyer for the price of the goods 
before the expiration of the 60-day period; plaintiff contended just the 
opposite. But at no time during oral argument did counsel for defendant 
assert that the terms of credit meant anything other than that a 60-day 
credit period had been extended within which a 2% discount was avail- 
able if payment were made during the first 30 days. 


Accordingly, plaintiff submits that there were no genuine issues 
as to material facts with respect to the terms of sale. ‘In this case, 
there being no dispute about the terms of the contract, the legal import 
of the same was, therefore, a question of law for the court to declare, 
and not a question of fact for the jury." Turner v. Mertz, 55 US. App. 
D.C. 177, 2 F.2d 348 (1925). Cf. McReynolds v. Mortgage Acceptance 
Corp., 56 US. App. D.C. 342, 13 F.2d 313 (1926). Therefore, the Dis- 
trict Court's order granting plaintiff's motion for summary |judgment on 
the complaint was proper and should be affirmed. 


Il. WHERE GOODS ARE SOLD ON UNCONDITIONAL CREDIT 
NO ACTION FOR THEIR VALUE MAY BE BROUGHT UNTIL 
THE EXPIRATION OF THE CREDIT PERIOD. SINCE THE 
STATUTE OF LIMITATIONS DOES NOT COMMENCE TO 
RUN UNTIL A CAUSE OF ACTION ACCRUES, THE STATUTE 
OF LIMITATIONS DID NOT BEGIN TO RUN UNTIL THE 
60-DAY CREDIT PERIOD HAD ENDED. 


Section 12-201 of the D.C. Code provides in part that ''no action 
shall be brought . . . upon any simple contract . . . after three years 
from the time when the right to maintain any such action shall have 
accrued. . . .” The District Court found that plaintiff's complaint was 
filed within the statutory period. Defendant asserts that this was error. 


the record, the District Court was correct in ruling that plaintiff's 
action was filed within the three year statutory period. 


There is no question that plaintiff's complaint was filed more than 
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three years after the furniture was sold and title passed to the defendant 


Curtis Brothers, Inc. The first of the furniture shipments in controversy 
was made on October 5, 1956 and plaintiff's complaint was not filed until 
December 2, 1959, three years and fifty-seven days later. However, 
Section 12-201 does not state that the statute of limitations begins to 

run from the time that goods are delivered, title passes, or from the 
occurrence of any particular event in the transaction. What does initiate 
the running of the statute is the accrual of a "cause of action". The per- 
tinent question in this instance is, then, when did plaintiff's action at law 
to recover the unpaid monies owed by the defendant accrue? Or, in 
other words, at what point of time could plaintiff Thomasville Chair 
Company have commenced this action against defendant Curtis Brothers, 
Inc. to recover the amount due for the goods sold and delivered? 


A cause of action accrues when facts exist which authorize one 


party to maintain an action against another. 


Courts in jurisdictions with similar statutory language have had 
to define “accrual of a cause of action”. Thus in Howell v. Fogg, 7 A. 2d 
282, 283 (1939) (Circuit Court of N.J.), the Court ruled: 

"The accrual of the cause of action is under our state 

statute the prescribed event from which the period of 

limitation is to be computed. By the accrual of the 

cause of action is to be understood the right to insti- 

tute and maintain a suit.” 

In a debtor-creditor situation such as that now at bar, a cause of 
action accrues at the moment the creditor may legally demand payment 
of the debtor. The undisputed facts reveal that there was a contract 
between the parties which became such in contemplation of law, when 
the plaintiff accepted defendant's offer to buy. By its terms plaintiff 
was to ship the furniture f.o.b. Thomasville, North Carolina to the 
defendant in Washington, D.C., and defendant was to remit the invoice 
price within sixty days, or the invoice price less 2% if payment was 
made within 30 days. Since defendant had not paid at the end of the 
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credit period, it breached the terms of the contract. Plaintiff's suit 
was for breach of the contract to pay, and the breach of the contract 
gave rise to the cause of action. Until the contract was breached, 
plaintiff had no cause of action, could not sue, and the statute of limita- 
tions did not commence to run. 


Defendant's contention that plaintiff could have sued at any time 
is a legal non sequitur. To hold that plaintiff could sue at any time 
prior to the expiration of the credit period would be to say that the de- 
fendant was in breach of the contract from the date of shipment until 
payment was made. Sucha position is inconsistent with the express 
credit provisions which form a part of the contract. 


It may well be that an obligation on the part of the defendant to 
pay was created at the time the furniture was shipped. But until such 
obligation matured into a cause of action, plaintiff could not bring suit 
to enforce that obligation. There is, it is submitted, a distinction be- 
tween a debt which is "due" and one which has become "payable". 

‘The word 'due', as applied to a debt or obligation to pay 

money, does not always mean that the money is then im- 

mediately payable. It is sometimes used to express the 

mere state of indebtedness, and then is equivalent to owed 

or owing; and sometimes it is used to express the fact 

that the debt has become payable."’4 
Accordingly, it follows that it is when the debt becomes "payable" that 
controls. As the Supreme Court of New Jersey stated: 

"The cause of action accrued, that is, the debt became 
sueable, not on the day the obligation was announced, 


but on and after the date when, according to the terms 
of the notice, the assessment became due and payable. 


wo 


Thus, for the cause of action to accrue, the debt must be both due and 
payable. When the latter condition is met can be determined only by 


= Casperson v. McNeill, 110 N J. Eq. 369, 160 A. 380, 381 (1932) 


5 white v. Liskovsky, 2 A.2d 123 (1938) (Sup. Ct. of N.J.) 
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looking to the transaction and any agreement between the parties. In 
the instant case the effect of the credit terms was to defer making the 
debt "payable" for 60 days. This being So, no cause of action accrued 
for 60 days, the statute did not begin to run until the end of the 60-day 
period, and the filing of the complaint was timely. 


Courts in this jurisdiction have held without exception that until 


the obligation becomes "payable" no cause of action accrues to the 


injured party. This rule was established as early as 1827 when the 
then Circuit Court ruled that, where a horse was sold, the buyer's bill 
of exchange, payable at a future date, gave the seller no standing to 
sue until that date had passed without payment being made, even though 
the buyer had notified the drawee to stop payment on the bill. Magner 
y. Johnston, 3 Cranch 249 (1827) (US. Circuit Ct. of the Dist. of Col.). 


And in Strasburger v- Schram, 68 U.S. App. D.C. 87, 93 F. 2d 246 

(1937), this Court expressed the principle more fully and clearly: 
"That principle is, we believe, that until an unconditional 

liability to pay something is fastened on a debtor, no 

action can be maintained against hi 

limitations does not begin to run in 

Thayer, 105 US. 143, 26 L.ed. 968." 

Our own Municipal Court of Appeals has been no less specific on 
this point. Thus in Martin v. Sumpter, 64 A.2d 425 (1949), cited by de- 
fendant in its brief at pages 5 and 6, the Court stated the rule of this 
jurisdiction to be that “until the term of credit has expired, the buyer 
is not obligated to pay.” And in United Brotherhood v. McLain, 46 A.2d 
373, 375 (D.C. Munic. Ct. Apps. 1946), the Court held: 


appears in 

borrows money or buys g 

sum borrowed or the price 

not payable until the day arrives W 
upon as the date for payment. If not 
debt is overdue or past due." 
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Other courts have expressed acceptance of the same principle in 
terms which are particularly appropriate to the proceeding here. Thus 
the Maryland Court of Appeals in Appelman v. Michael, 43 Md. 269 
(1875) held: 


"It is well settled and familiar law, that if goods be sold 
on credit no action for their value lies until the credit 
has expired, and it would be superfluous to cite authori- 
ties) = .- 


"This was not a sale and delivery upon condition of giving 
the note where no title would have passed, unless the note 
were given, and where upon refusal to give it, the vendor 
could have reclaimed the goods or brought trover for 
their conversion. But it is a case where the sale and |de- 
livery of the goods were absolute, and where the title |to 
them immediately passed thereby, but they were to be 
paid for at a subsequent period. . . . In particular, as we 
have already stated, this is simply the case of a sale of 
goods upon an absolute and unconditional credit of 90 days, 
and we are clearly of opinion no action for their valu 
could, under the circumstances, have been sustained 


brought before the expiration of that time. It follows as 
a necessary consequence, the suit was in time to save 
the statute, if it is to be regarded as an action for the 
value of the goods, and not simply an action for a breach 
of the contract by the defendant in refusing to execute the 
note." 


It is therefore submitted that, according to the law of|this juris- 
diction, plaintiff had no cause of action cognizable in the District Court 
until the end of the 60-day period, approximately December 5 or 6, 
1956. As the statute of limitations did not begin to run until that time, 
the filing of plaintiff's complaint on December 2, 1959 was within the 
three-year statutory period. Accordingly the District Court was cor- 
rect in ruling that the statute of limitations was not a bar to plaintiff's 
action, and its order should be affirmed. 
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Ill. D.C. CODE SECTION 12-205 IS APPLICABLE TO CORPO- 
RATIONS BUT NOT TO THE PLAINTIFF CORPORATION 
SINCE PLAINTIFF IS NOT A RESIDENT. AS THERE IS NO 
OTHER PROVISION BY WHICH THE RUNNING OF THE 
STATUTE OF LIMITATIONS MAY BE INTERRUPTED, DE- 
FENDANT'S COUNTERCLAIM WAS CORRECTLY HELD TO 
HAVE BEEN BARRED BY THE STATUTE OF LIMITATIONS. 


Counsel for defendant admitted during the proceeding before the 
District Court that its counterclaim in fraud was filed more than three 
years after it had knowledge of the facts purporting to constitute fraud. 
Section 12-201 provides a three-year statute of limitations for fraud as 
an action "not otherwise specifically prescribed". Cf. Wiren v. Para- 
mount Pictures, 92 U.S. App. D.C. 347, 206 F.2d 465 (1953). The Dis- 
trict Court had no alternative but to grant plaintiff's motion for sum~- 
mary judgment on the counterclaim since it was on its face barred by 
the statute of limitations. 


Defendant now contends that the statutory period did not run be- 
cause plaintiff was not within the jurisdiction so as to be amenable to 
process. Section 12-205 of the D.C. Code is the only "savings clause" 
operative in this jurisdiction. It provides: 


"If, when a cause of action accrues against a person who is 
a resident of the District of Columbia, he is out of the 
District or has absconded or concealed himself, the period 
limited for the bringing of the action shall not begin to run 
until he comes into the District or while he is so absconded 
or concealed; and if after the cause of action accrues he 
abscond or conceal himself, the time of such absence or 
concealment shall not be computed as any part of the period 
within which the action must be brought.” 


Although Section 12-205 is worded in terms of a "person", it is clearly 
applicable to corporations. The general rule established by the Supreme 
Court is that a corporation is a "person" within the meanings of savings 
clauses suspending the running of the statute of limitations where such 
persons absent themselves from the jurisdiction. Mr. Justice Story in 
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United States v. Amedy, 24 U.S. (11 Wheat.) 392, 412, 6 L. Hd. 502, 507 
(1826) said: "That corporations are, in law, for civil purposes, deemed 
persons is unquestionable." This case has been uniformly followed in 


the construction of statutes. Thus in Beaston v. Farmers' Bank of Dela- 
ware, 37 U.S. (12 Pet.) 102, 134, 9 L.Ed. 1017 (1838) the Court held: 


"No authority has been adduced to show, that a corporation 
may not, in the construction of statutes, be regarded as a 
natural person; while on the contrary, authorities have 
been cited which show, that corporations are to be deemed 
as persons when the circumstances in which they are 

laced, are identical with those of natural persons, e 
ressly included in such statutes.” (Emphasis suppli d.) 


And Mr. Chief Justice Taney, in Bank of Augusta v. Earle, 88 U.S. 
(13 Pet.) 519, 588, 10 L.Ed. 274 (1839) stated: 


"It is indeed a mere artificial being, invisible and intangible; 
yet it is a person for certain purposes in contemplation of 
law, and has been recognized as such by the decisions of 
this Court." 


In Metropolitan Railroad v. District of Columbia, 132, US. 1, 
33 L.Ed. 231, 10 Sup. Ct. 19 (1889), where the issue was whether the 
use of the words "person" and "persons" in the statute of limitations 
in this jurisdiction precluded the operation of the statute with respect 
to municipal corporations, the Supreme Court held: 


"There is nothing in any part of the Act to restrain the gen- 
erality of this language... . Corporations are persons’ 
in the law. There is no apparent reason why they should 
not be included in the statute. It is conceded that private 
corporations are included. On what ground, then, = mu- 
nicipal corporations be excluded? Not on the ground that 
they are not 'persons', for that would exclude private cor- 
porations. They are, therefore, within the terms of the 
law." 


Of similar import are Port Arthur Trust Co. v. Muldrew, 291 S.W. 2d 


312 (1956); Pomeroy v. National City Co., 209 Minn. 155, 296 N.W. 513 
(1941); Austin Nat'l Bank of Austin v. Sheppard, 71S.W. 2d 242 (Tex. 


ee 
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Com. App. 1934); United States Tire Co. v. Keystone Tire Sales Co., 
153 S.C. 56, 150 S.E. 347 (1929); North Missouri R. Co. v. Akers, 

4 Kan. 388, 96 Am. Dec. 183 (1868); and Olcott v. Tioga R. Co., 20 N.Y. 
210, 75 Am. Dec. 393 (1859). See also 1 Fletcher, Corporations 20 
(1931); 23 Am. Jur., Foreign Corporations, § 114 and cases there cited. 


Section 12-205 is applicable, however, only when the "person" 
absenting “himself” from the jurisdiction is a resident of the District 
of Columbia. That the statute has no applicability to a non-resident 
was conclusively decided by this Court in Adams v. Frank, 94 US. App. 
D.C. 174, 213 F.2d 198 (D.C. Cir. 1954). Since the plaintiff Thomasville 
Chair Company is a North Carolina corporation which maintains no 
office or agent, etc., in the District of Columbia, it is not a "resident" 
of the District, and Section 12-205 was ineffective to stop the running 
of the statute of limitations on defendant's counterclaim. 


Defendant's contentions, based on an asserted majority rule 
(defendant's brief, p. 8), overlook the essential distinction between the 
“savings clause” in effect in the District and those in other jurisdictions 
where this so-called "majority rule" is followed. The distinction is 
that in the District the savings clause applies only in the case of resi- 


dents, while the statutes in other states are frequently worded more 


broadly in terms of "persons" with no requirement of residence. Where 
the latter terminology is used, many courts have construed the clause 
as operating with respect to non-residents. See, e.g., West v. Theis, 
15 Idaho 167, 96 Pac. 932 (1908). But where the more restrictive term 
_ “resident” is used, as in Section 12-205, the statute will not operate 
with respect to non-residents. This was noted by the D.C. Municipal 
Court of Appeals in Frank v. Adams, 98 A.2d 789 (1953) where the 
court said: 

Thus we have a plain ruling that this exception to the statute 

of limitations is not available against non-residents. . . . 


"Plaintiff places his principal reliance on cases in other jur- 
isdictions in which the statute of limitations is tolled as to 
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any person so long as he is without the jurisdiction. Typical 
of such cases is Cverich v. Giardino, 37 Cal. App. 2d, 394, 
99 P.2d 573 (for others see 148 A.L.R. 732 et seq.). There 
the statute stops the running of limitations against 'a person 
. . . out of the state’. Civ. Proc. Cal. Sec. 351. In none of 
the cases cited by plaintiff does the statute refer to aj resi- 
dent, as ours does. Other state decisions involving statutes, 
which, like ours, employ the term 'resident' are in a¢cord 
with the view we have expressed. See for example S s 

v. Pyffe, 299 Ky. 751, 187 S.W. 2d 281 and Carter v. at 
322 Mo. 1128, 61S.W. 933, both cited in annotation, 17 A.L.R. 
2d 502." 


As the Congress has expressly limited this exception to the sta- 
tute of limitations to one class, it follows that the exception does not 
include any other class. This is in accord with the general view, ex- 
pressed as early as 1816 in Mclver v. Ragan, 15 US. (2 Wheat.) 24, 

4 L.Ed. 175 (1816), that courts will not read exceptions into the statute. 
There, Chief Justice Marshall held that "courts cannot . . . insert in 
the statute of limitations an exception which the statute does not contain.” 


Cf. United States v. Goldberg, 168 U.S. 95, 102, 42 L.Ed. 394, 398, 
18 Sup. Ct. 3 (1897). 


The plaintiff being a non-resident and not within the scope of 
Section 12-205, the District Court had no choice but to rule that the 
counterclaim, filed more than three years after the alleged cause of 
action arose, was barred by the statute of limitations. 


Accordingly, since there was no error by the District Court in 
granting plaintiff's motions for summary judgment on its clomplaint 
and on defendant's counterclaim, it is respectfully submitted that the 
order of the District Court be affirmed. 


RAYMOND S, SMETHURST 


1511 K Street, N. W. 
Washington 5, D.|C. 


Attorney for Appellee. 


November 17, 1960 


